SALMIN (REEK ASSad AT ON
| BLA 98-491 Deci ded February 3, 2000

Appeal froma decision of the Oegon Sate Gfice, Bureau of Land
Minagenent, rejecting mneral patent applicati on (R 49148.

Afirned.

1 Applications and Bntries: Fling--Mning G ains:
Pat ent

The execution of an application for patent to a
mning claimby an authorized representative, at a
tine when the applicants are physically wthin the
land district inwhich the mning claimis | ocated
and the applicants have no | egal incapacity, is
unaut hori zed and the applicationis invalid.

APPEARANCES  Jasper H (oonbes, R chland, Qegon, for appel | ant.
(A N ON BY ADM N STRATI VE JUDE THRY

The Sal non Geek Associ ation (Appel lant) 1/ through its agent Jasper
H ontes, has appeal ed the August 31, 1998, decision of the Oegon Sate
Gfice, Bureau of Land Managenent (BLM, rejecting its mneral patent
application AR49148. The decision rejected the application because it was
not signed by all of the applicants.

Mneral patent applicati on (R 49148 entoraci ng two conti guous pl acer
mning clains in Baker Gunty, Qegon, the Sal non G eek Associ ati on Qe and
Two (QRVC 144523 and QRWVC 145088), was filed wth the Oegon Sate Gfice on
Novenier 20, 1992. Sal non G eek Associ ation ne contai ns approxi natel y 142
acres wthinsec. 8 T 9S, R 39 E, Wilanette Mridian. Sl non Qeek
Associ ation Two contai ns approxi natel y 120 acres

1/ The Notice of Intention to Apply for Mneral Patent identified the
owners of the Sal non G eek Associ ation as Donald E (onbes, Jasper H
onbes, Jean L. ontes, Benjamin E Gonbes, Doris J. ones, Jabudah L.

Gossniller, Alen Gossniller, and Mwude P. Gonbes.
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wthinsecs. 7and 18, T. 9S, R 39 E, WIlanette Mridi an.

Approxi natel y 31.39 acres are | ocated on BLMpublic land in the \al e
Dstrict and approxi natel y 230.45 acres are on US Forest Service land in
the Wi tnman National Forest. The application was filed by the Sal non G eek
Associ ation, by Jasper H ontes, co-locator and agent (Attorney in Fact)
of the Association. Acertified copy of a power of attorney granting Jasper
ontes full authority to conduct all business in regard to the two cl ai ns,
including the patent application, was attached.

n Septenber 13, 1994, BLMtransmitted the first hal f final
certificate (FHQ for ultinate Secretarial review through the Gfice of
the Northwest Regional Solicitor. Qnh ctober 5 1994, the Gfice of the
Northwest Regional Solicitor transmtted the patent application to the
Véshi ngton Gfice for review prior to transmttal to the Secretary of the
Interior for signature of the AHC

h Getober 4, 1994, the BLMVdshi ngton Gfice issued Instruction
Menorandum (1N} 95-01, wth an effective date of ctober 1, 1994. The IM
inforned BLMstate directors that, due to the passage of the Interior and
Rel at ed Agencies Appropriations Act, Fub. L. No. 103-332, 108 Sat. 2499,
mneral patent applications woul d be subject to a processi ng norat ori umon
the processing of mneral patents unless an FH-C was si gned bef ore Qrt ober
1, 1994, or the AFCwas pending in Véshington, DC as of Septenber 30,
1994.

Application QR49148 was returned to the Oegon Sate Gfice as bei ng
subject to the noratorium No further action was taken on the application
until the BLMVdshi ngton Gfice issued IM97-165, dated August 25, 1997.
This IMwas based on the Tenth Grcuit Gurt of Appeals decisionin M.
Emons Mning @. v. Babbitt, 117 F 3d 1167 (1997), which instructed BLMto
continue the processing of mneral patent applicati ons where the purchase
price had been paid on or before the Septener 30, 1994, deadline. [IM97-
165 identified application QR 49148 as one to which the Gurt of Appeal s'
deci sion applied and ordered the state office to process the application.

Lpon further reviewof the application, the B Mstate office
determned that the mneral patent application was signed only by Jasper H
ones as the Authorized Representative. n July 22, 1998, the state
office issued a decision, stating that it was hol ding the application for
rejection and requiring that the co-owners who had not signed the
application furnish affidavits indicating they were not present in the | and
district or were legally incapacitated at the tine the patent application
was executed. Subsequently the seven co-owners who had not signed the
application submtted identical notarized statenents titled "CGertification
of Incapacity." 2/

2/ The statenents of Mwde ontes, Jabudah G ossmller, and "A an"

Gossmller were dated Aug. 11, 1998. The statenents of Benj amin Goonies
and Doris Gonbes were dated Aug. 17, 1998, and that of Jean (oontes was
dated Aug. 19, 1998. Donal d onbes's statenent was dated Cot. 11, 1998.
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Inits August 31, 1998, decision, BLMexpl ained that an application
for patent had to be signed by all applicants except where the applicants
were not wthin the land district at the tine of execution of the
application or were legally incapacitated. B.Mfound that the notarized
statenents provi ded by the applicants who had not signed the patent
application did not neet the requirenent for legal incapacity. Therefore,
BLMconcl uded that, even though Jasper Gonbes had a power of attorney from
the other applicants, the use of that power to sign the patent application
was unaut hori zed and the application invalid.

Wiile the decision did not reference the statute, it was based on
anguage in section 6 of the Act of My 10, 1872, 30 US C 8§ 29 (1994), as
anended by the Act of January 22, 1880. The first sentence of 30 USC §
29 reads:

Apatent for any land clained and | ocated for val uabl e
deposits nay be obtained in the fol |l owng nanner: Any person,
associ ation, or corporation authorized to locate a clam* * *,
having clai ned and | ocated a piece of |and for such purposes, *
** may fileinthe proper land office an application for a
patent, under oath, show ng such conpliance * * *,

The 1880 Act added the followng sentence to 30 USC § 29:

Wiere the clainant for a patent is not aresident of or wthin
the land district wherein the vein, |ode, |edge, or deposit
sought to be patented is | ocated, the application for patent and
the affidavits required to be nade in this section by the
clanant for such patent nay be nade by his, her, or its

aut hori zed agent, where said agent is conversant wth the facts
sought to be established by said affidavits.

(Enphasi s added. )

Jasper H (oonbes signed the mneral patent application as the
Aut hori zed Representative of the Sal non Geek Associ ation and submitted a
copy of a power of attorney signed by the other Association nenbers on
Sptenber 9, 1992, authorizing himto conduct all actions necessary to
patent the clains. However, such power of attorney is valid only if the
parties granting the authority were not present wthin the land district or
vere legal ly incapacitated at the tine of execution of the patent
application. 30 USC 8§29 (1994); Hoyd R Beak, 26 IB.A 378, 380
(1976); EE Robbins, 42 L.D 481, 484 (1913); CC Drescher, 41 L.D 614,
615 (1913); Hco Lode, 8 L.D 223 (1889).

That is clearly not the situation here. Al of the nonsigning
applicants submtted notarized statenents but none asserts that either of
the exceptions applied. Each nerely states that the individual had becone
i ncapabl e of personally signing the mning clampatent application. It is
clear fromthe case record that the applicants are el derly individual s
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who do not live wthin the sane conmunity, thus naking it difficult to get
all of their signatures on a docunent. Unhfortunately, the | aw does not
recogni ze difficulty or physical infirmty as alegal incapacity. CC
Drescher, supra. Thus, BLMs decision rejecting the patent application
because all of the applicants failed to sign nust be affirned. 3/

Appel | ant asserts that the reason only Jasper H Gonbes signed the
appl i cation was because BLMsuggest ed the use of a power of attorney.
Essential ly Appellant is asserting estoppel .

V¢ have adopted the rule of nunerous courts that estoppel is an
extraordinary renedy, especially as it relates tothe public lands. Haro d
E Wods, 61 |BLA 359, 361 (1982). Estoppel against the Governnent in
natters concerning the public | ands nust be based on affirnati ve msconduct,
such as msrepresentation or conceal nent of naterial facts. Lhited Sates
v. Riby ®., 588 F. 2d 697, 703-704 (Sth Gr. 1978); DE_Qlson, 63 IBLA
221, 224 (1982); Arpee Jones, 61 |BLA 149, 151 (1982). Mreover, we have
expressly held that oral statenents by BLMare insufficient to support a
claimof estoppel and that the erroneous advice nust be in the formof a
crucial msstatenent in an official decision. Mrtin Faley, 116 | BLA 398,
402 (1990), and cases cited therein. Appellant has not provided any witten
statenent fromBLMthat suggested the use of power of attorney in signing
the application.

In any event, all persons dealing wth the Governnent are presuned to
have know edge of rel evant statutes and duly pronul gated regul ati ons.
Federal Gop Insurance Grp. v. Mrrill, 332 US 380 (1947); Alin D
Vel kup, 137 1BLA 259, 260 (1996); Lester W Rullen, 131 IBA 271, 273
(1994). Thus, Appellant cannot claimthat his reliance on oral statenents
of BLMshoul d substitute for this know edge.

Bven if Appellant was misled by BLM "a representati on by a Gover nnent
enpl oyee that arule of lawis other than it actually is cannot change the
force and effect of that rule,™ or bind the Departnent. Gharles Huse, 33
| BLA 308, 310 (1978). "The incorrect or unauthorized acts of gover nnent
enpl oyees may not override valid rules.” 1d., citinginter alia, Alantic
Rchfield @. v. Hckel, 432 F.2d 587, 591 (10th Gr. 1970). "Reliance on
erroneous advi ce cannot estop the Lhited Sates or confer on an appl i cant
any right not authorized by law"” Darlene Y. Haynes, 49 | BLA 243, 246
(1980), citing Northwest Gtizens for Widerness Mning @., 33 IBA 317
(1978); Charles Huse, 33 IBLAat 310, 43 CF R § 1810.3(b) and (c).

3/ Appellant naintains that original signatures on the application woul d
have taken the sane effort as obtai ning themfor the power of attorney
authorization. Wile that statenent is undoubtedly true, it does not alter
the fact that the patent application was not signed by all of the
appl i cant s.
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Appel lant al so points out that BLMhad the application 20 nonths and
conducted a full review and that B.Mand the Gfice of the Regi onal
Solicitor originally approved the application wth the authori zed
representative's signature. It was only after the applicati on was revived
by the decision of the 10th Grcuit that the signature fl awwas di scovered,
and Appel lant notes that it was then too late to correct the problem Wile
that is clearly true, it is of noavail to appellant. "The authority of the
Lhited Sates to enforce a public right or protect a public interest is not
vitiated or lost by the acqui escence of its officers or their |aches,
negl ect of duty, failure to act, or delays in the perfornance of their
duties.” 43 CF R 8§ 1810.3(a); see al so Anetex Qxrp., 121 IBLA 291, 24
(1991); Joseph A Barnes, 78 IBLA 46, 60, 90 |.D 550, 558 (1983), aff'd,
819 F.2d 250 (1987) cert denied, 484 US 1005 (1988). Thus, while the
delay in the discovery of the flawin the patent applicationis regrettabl e,
it provides no basis for reversal of BLMs deci si on.

Fnally, we nust hold that the failure of all applicants to sign the
applicationis afatal error, as it is jurisdictional and cannot be cured by
anending the application. The filing requirenent is statutory. 30 USC 8§
29 (1994). Because there is no authority for filing the application by an
agent, the applicationisinvalid Hoyd R Beak, supra; see Gosby and
Qher Lode Gains, 35 L. D 434, 436 (1907). 4/

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8§ 4.1, the decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

Li sa Henmer
Admini strative Judge

4/ If Gongress ends the noratorium Appel lant nay file a new pat ent
application at that tine.
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